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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on May 7, 2002, at West Pal m Beach, Florida, before
Adm ni strative Law Judge M chael M Parrish of the Division of
Admi ni strative Hearings.
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For Petitioner: KimM Kluck, Esquire
Agency for Health Care Adm nistration
Ofice of CGeneral Counsel
Post O fice Box 14229
Tal | ahassee, Florida 32308

For Respondent: C. WIIliam Berger, Esquire
1499 West Palnmetto Park Road, Suite 412
Boca Raton, Florida 33486

STATEMENT OF THE | SSUES

This is a license discipline case in which the Petitioner
seeks to take disciplinary action against the Respondent on the

basis of charges set forth in a three-count Administrative



Conplaint. The Admi nistrative Conpl ai nt charges the Respondent
with violations of subsections (m, (q), and (t) of Section
458. 331(1) Florida Statutes.

PRELI M NARY STATEMENT

At the final hearing on May 7, 2002, the Petitioner
presented the testinony of one expert witness (Dr. Chaitoff) and
al so offered three Petitioner's exhibits and one joint exhibit,
all of which were received in evidence. At the final hearing,

t he Respondent testified on his own behalf and al so presented
the testinony of two additional w tnesses (the subject patient
and the patient's nother). The Respondent also offered five
Respondent's exhibits, all of which were received in evidence.
Fol lowi ng the final hearing on May 7, 2002, the Respondent al so
submtted the deposition testinony of an expert w tness

(Dr. Brookoff).

At the conclusion of the hearing, the parties were all owed
10 days fromthe filing of the transcript of the deposition of
Dr. Brookoff within which to file proposed recommended orders.
The deposition transcript was filed with the D vision of
Adm ni strative Hearings on July 26, 2002. Thereafter, al
parties filed tinely proposed recomended orders containing
proposed findings of fact and conclusions of law. The parties
proposal s have been carefully considered during the preparation

of this Recommended Order.?



FI NDI NGS OF FACT

1. At all tinmes material to this case, the Respondent,

Ant hony G enn Rogers, M D., has been |licensed, and continues to
be licensed, to practice nedicine in the State of Florida. His
i cense nunber is ME 0062034. Dr. Rogers is a pain nanagenent
speci al i st. Dr. Rogers is certified by the American Board of
Anest hesi a and the Anmerican Acadeny of Pain Managenent.

2. On Cctober 20, 1998, Patient N A. presented to the
Respondent with conplaints of chronic back pain follow ng two
not or vehi cl e accidents and three back surgeries. At that tine
Patient N. A was an adult fermal e approximtely 32 years of age.
| medi ately prior to her presentation to t he Respondent she had
been treated for a period of approximately five nonths by Dr.
Robert E. Lentz who, at that tinme, also specialized in pain
managenment in the same geographic comunity as the Respondent.?

3. In May of 1998, Dr. Lentz's initial treatnent plan for
the Patient N. AL was as follows:

There is no surgical procedure indicated nor
is there any bl ocks indicated for this
patient at this time. Medications will be
the patient's mainstay of therapy.

Therefore at this tine we will renew her
prescriptions with the foll owi ng changes we
will try to reduce the anount of Dilaudid
for breakthrough pain by increasing her MS

Contin from60 ng. g.d. to 60 ng. b.i.d and
the Dilaudid remaining for breakthrough

pain. The patient will phone in a few days
t o update her progress on the new nedi cation
regi men.



4. \When the Patient N. A first presented to the
Respondent, she was taking the follow ng nedications in an
effort to relieve her chronic back pain: M Contin, D laudid,
Ef f exor, and Kl onopi n.

5. Prior to her treatnent by Dr. Lentz and by the
Respondent, the Patient N. A had been treated for many years by
physicians in the state where she previously resided. That
treatment had i ncluded three back surgeries and nunerous ot her
i nvasi ve procedures for the purpose of trying to relieve her
chroni c back pain. Sone of those prior invasive procedures had
produced life threatening consequences. None of the prior
i nvasi ve procedures had produced any beneficial effects. By the
time the Patient N. A presented to the Respondent, she was
strongly opposed to any further surgical or other invasive
procedures. Her opposition was based on her prior experiences
whi ch indicated that such procedures could be risky, could be
pai nful, and in the past had not provided her with any benefit.

6. The Respondent's records of Patient N A 's first visit
to his office indicate that he performed a physical exam nation
of the patient, but the records do not docunent a conplete
physi cal exam nation. The docunentation issue aside, the
Respondent's initial physical exam nation of Patient N. A was

sufficient and appropriate under the circunstances. The history



nmenorialized in the Respondent's records of his initia
consultation with Patient N. A was sufficient and appropriate.

7. In the care and treatnent of a patient who presents
with the history, signs, and synptons, presented by the Patient
N. A. on her initial presentation, the |l evel of care, skill, and
treatment which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar conditions and
circunstances requires that the initial physical exam nation of
the patient include a neurological or reflex assessnent and a
range of notion exam nation. The Respondent's nedical records
of the initial presentation of the Patient N. A do not include
a notation that the Respondent conducted a neurol ogi cal or
refl ex assessnent or a range of notion exam nation on that
occasi on, even though the Respondent perfornmed such assessnents
and exam nations during the patient's initial visit.

8. The Respondent initially diagnosed Patient N. A's
condition as "chronic | ower back pain, failed back syndrone."
This was a sufficient diagnosis, especially in view of the
patient's long history of treatment for the sane condition.?3

9. The Respondent's initial plan of treatnent for Patient
N. A was to obtain the patient's old nedical records, discuss
epi dural adhesionolysis, and to follow up in one week. He
prescri bed Oxycontin, 80 ng. (three tablets, three tines a day)

and Dilaudid, 4 ng., for breakthrough pain.



10. During the course of the next eighteen months,? the
Patient N. A continued to see the Respondent for care and
treatnent of her "chronic | ow back pain, failed back syndrone."
During that period of tinme, she saw the Respondent an average of
about twice a nonth. During that period of tine the Respondent
continued to prescribe Oxycontin and Dilaudid for her. He also
prescribed other nmedicines fromtine to time in his efforts to
relieve her chronic pain.

11. A all tinmes material to this case, the Patient N A
was enrolled in a Humana HMO. The Respondent was not a
participating provider wwth that HMO. The Respondent was not
the "primary physician” for the Patient N. A in her HMO plan
At the tinme the Patient N. A first went to see the Respondent,
she was experiencing sonme difficulties in her relationship with
her HMO and for a period of several nmonths she did not have a
"primary physician." Shortly after he began the care and
treatment of the Patient N. A, the Respondent felt that it
woul d be beneficial to the care and treatnment of the patient for
her to have an MRl exami nation. Because the Patient N. A did
not have a "primary physician" at that tinme, the Respondent
contacted the HMO in an effort to persuade themto authorize an
MRl exam nation for the Patient NN A The Respondent's efforts
in this regard were unsuccessful because the HMO did not want to

di scuss any substantive issues with himsince he was not one of



their participating physicians. Eventually, the Respondent was
able to have the Patient N A admtted to a hospital via the
energency room and during the course of that adm ssion was able
to arrange for the patient to receive an MRl exam nation

12. On January 22, 1999, the Respondent increased Patient
N.A.'s prescription of Oxycontin, 80 ng., to four tablets, three
tinmes a day. The Respondent al so continued to prescribe
Dilaudid for the patient to take for breakthrough pain. The
Respondent did not docunent a physical exam nation on that date.

13. On April 13, 1999, the Respondent increased Patient
N. A.'s prescription of Oxycontin, 80 ng., to five tablets,
three tines a day. The Respondent's nedical records for that
date did not docunent a physical exam nation on that date.

14. On June 11, 1999, the Respondent doubl ed Patient
N. A's prescription of Oxycontin, 80 ng., fromfive tablets,
three tines a day, to ten tablets three tines a day. The
Respondent's nedical records for that date did not docunent a
physi cal exam nation on that date.

15. On June 28, 1999, the Respondent increased Patient
N. A's prescription of Oxycontin, 80 ng., to el even tablets,
three tinmes a day. The Respondent's nedical records for that
date did not docunent a physical exam nation on that date.

16. On August 2, 1999, the Respondent increased Patient

N. A 's prescription of Oxycontin, 80 ng., fromeleven tablets,



three tines a day, to thirteen tablets, three tines a day. The
Respondent's nedical records for that date did not docunent a
physi cal exam nation on that date.

17. On Septenber 2, 1999, Patient N. A presented to the
Respondent with conplaints of continued pain and headaches. The
Respondent increased her prescription of Oxycontin, 80 ng., from
thirteen tablets, three tines a day, to twenty tablets, three
times a day, and he al so gave her prescriptions for Oxyfast
liquid and Fioricet for her headaches. The Respondent's nedi cal
records for that date did not docunent a physical exam nation on
t hat date.

18. (O her dates on which the Respondent increased Patient
N. A 's prescriptions wthout adequately docunenting a physi cal
exam nati on were Novenber 23, 1998, and April 26, 1999. Al so,
on Decenber 30, 1999, at which tine the Patient N. A presented
with a conplaint of a newinjury to her |Iower back and left |eg,
t he Respondent’'s nedical records do not adequately docunment a
physi cal examn nation on that date.

19. The level of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar physician as being
acceptabl e under simlar conditions and circunstances requires,
at a mninmum that under the circunstances described in
par agraphs 12 through 18, above, the physician nust conduct at

| east a focussed physical exam nation of the patient and nust



include in the patient's nedical records a description of the
types of physical exam nations conducted and the results of such
exam nati ons.

20. In order to achieve the | evel of care, skill, and
treatnment which is recogni zed by a reasonably prudent simlar
physi ci an as being acceptable under simlar conditions and
circunstances, in the care and treatnent of a patient such as
the Patient N. A, the physician should conduct at |east a
focused physical exam nation of the patient before increasing
the patient's pain nmedications. Such a physical exam nation
shoul d al so be conducted where there is a significant change in
the patient's condition. This type of focused physi cal
exam nation could include such matters as observation of the
patient, pal pation, range of notion tests for the back and | egs,
reflex tests, strength tests, sensation tests, and observation
of the patient's gait.

21. The Respondent is still providing care and treatnent
for the Patient N AL The patient seens to be satisfied with
the care she is receiving fromthe Respondent and al so seens to
be very appreciative of the efforts the Respondent has nade on
her behalf. She is also appreciative of the fact that the
Respondent has provi ded sonme of his services to her wthout

seeki ng conpensation for his services.



22. In the course of his professional career, the
Respondent has not had a patient who presented a case as
conplicated as that presented by the Patient N A  Cases of
this level of conplexity are very rare; so rare that in an
entire career of a physician specializing in pain managenent it
is unlikely that the physician would see nore than two or three
such cases.

23. During the course of his care and treatnent of the
Patient N. A, the Respondent discussed with her just about
every procedure that was available to attenpt to relieve her
chronic back pain. The Patient N. A was opposed to any form of
i nvasi ve procedure and hoped to be able to achieve relief from
her pain through the use of nedicines.

24. During the course of his care and treatnent of the
Patient A. N., the Respondent never felt there were any
secondary gain issues or diversion issues.

25. During the course of his care and treatnent of the
Patient N. A, the Respondent knew that she was al so seeing a
psychiatrist at the sane tine and that she was receiving
prescriptions fromthe psychiatrist. On a nunber of occasions
t he Respondent and the Patient N. A discussed her psychiatric
care, and on one or two occasions the Respondent spoke directly

to her treating psychiatrist.
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26. During the course of his care and treatnment of the
Patient N. A, the Respondent recommended that the patient be
seen by an orthopedi c surgeon. However, he could not refer her
to an orthopedi c surgeon because he was not a Humana HMO
provi der and the Humana HMO di d not honor or recognize his
referrals.

CONCLUSI ONS OF LAW

27. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

28. At all tinmes material to this case, Section
458.331(1), Florida Statutes, included the follow ng materi al
provi sions on which the Board of Medicine could take
di sciplinary action against a |licensed physician:

(m Failing to keep |egible, as defined
by department rule in consultation with the
board, nedical records that identify the
i censed physician or the physician extender
and supervi si ng physician by name and
prof essional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatment of the patient, including, but not
limted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm ni stered; and
reports of consultations and
hospi talizati ons.

* * *

(gq) Prescribing, dispensing,
adm ni stering, mxing, or otherw se

11



preparing a | egend drug, including any
control |l ed substance, other than in the
course of the physician's professional
practice. For the purposes of this
paragraph, it shall be legally presuned that
prescribing, dispensing, adm nistering,

m xi ng, or otherw se preparing | egend drugs,
including all controlled substances,

i nappropriately or in excessive or

i nappropriate quantities is not in the best
interest of the patient and is not in the
course of the physician's professional
practice, without regard to his or her

i ntent.

* * *

(t) Goss or repeated mal practice or the
failure to practice nedicine with that |evel
of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar

physi ci an as being acceptabl e under siml ar
condi tions and circunstances.

29. Wiere the revocation or suspension of the physician's
license is sought, proof greater than a nere preponderance of
t he evidence nust be submtted before the Board of Medicine
(Board) may take punitive action against a |licensed physician.
Cl ear and convincing evidence of the physician's guilt is
required. Section 458.331(3), Florida Statutes. See also

Depart nent of Banking and Fi nance, Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d

932, 935 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987); MKinney v. Castor, 667 So. 2d 387, 388 (Fla. 1st DCA

1995); Tenbroeck v. Castor, 640 So. 2d 164, 167 (Fla. 1st DCA

1994); Nair v. Departnent of Business and Prof essional

12



Regul ati on, 654 So. 2d 205, 207 (Fla. 1st DCA 1995); Pic N Save

v. Departnent of Business Regul ation, 601 So. 2d 245 (Fla. 1st

DCA 1992); Munch v. Departnent of Professional Regul ation, 592

So. 2d 1136 (Fla. 1st DCA 1992); Newberry v. Florida Departnent

of Law Enforcenent, 585 So. 2d 500 (Fla. 3d DCA 1991); Pascale

v. Departnent of Insurance, 525 So. 2d 922 (Fla. 3d DCA 1988);

Section 458.331(3), Florida Statutes; Section 120.57(1)(h),
Florida Statutes ("Findings of fact shall be based on a
preponderance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by
statute.").

30. "'[C]lear and convincing evidence requires that the
evi dence nust be found to be credible; the facts to which the
Wi tnesses testify nust be distinctly renenbered; the testinony
nmust be precise and explicit and the w tnesses nust be | acking
in confusion as to the facts in issue. The evidence nust be of
such weight that it produces in the mnd of the trier of fact a
firmbelief or conviction, w thout hesitancy, as to the truth of

the all egations sought to be established."” 1In re Davey, 645

So. 2d 398, 404 (Fla. 1994), quoting, with approval, from

Slomowi tz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

31. Wen the Board seeks to take punitive action against a
physi ci an, such action nmay be based only upon those of fenses

specifically alleged in the adm nistrative conplaint. See
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Cottrill v. Departnent of |nsurance, 685 So. 2d 1371, 1372 (Fla.

1st DCA 1996); Chrysler v. Departnent of Professional

Regul ation, 627 So. 2d 31 (Fla. 1st DCA 1993); Kl ein v.

Depart nent of Business and Professional Regul ation, 625 So. 2d

1237, 1238-39 (Fla. 2d DCA 1993); Arpayoglou v. Departnent of

Prof essi onal Regul ation, 603 So. 2d 8 (Fla. 1st DCA 1992);

Wil ner v. Departnent of Professional Regul ation, Board of

Medi ci ne, 563 So. 2d 805, 806 (Fla. 1st DCA 1992); Celaya V.

Departnent of Professional Regul ati on, Board of Mdicine, 560

So. 2d 383, 384 (Fla. 3d DCA 1990); Kinney v. Departnent of

State, 501 So. 2d 129, 133 (Fla. 5th DCA 1987); Sternberg v.

Depart nent of Professional Regul ation, 465 So. 2d 1324, 1325

(Fla. 1st DCA 1985); Hunter v. Departnment of Professiona

Regul ati on, 458 So. 2d 842, 844 (Fla. 2d DCA 1984).

32. Furthernore, in determ ning whet her Section
458.331(1), Florida Statutes, has been violated in the manner
charged in the adm nistrative conplaint, one "nust bear in mnd
that it is, in effect, a penal statute. . . . This being true
the statute nmust be strictly construed and no conduct is to be
regarded as included within it that is not reasonably proscribed
by it. Furthernore, if there are any anbiguities included such
must be construed in favor of the . . . licensee." Lester v.

Depart ment of Professional and Cccupati onal Regul ati ons, 348 So.

2d 923, 925 (Fla. 1st DCA 1977).

14



33. Count One of the Adm nistrative Conplaint alleges that
t he Respondent vi ol ated Section 458.331(1)(t), Florida Statutes,
in that:
.while Patient N. A was under his care,
Respondent did one or nore of the foll ow ng:
(a) Failed to docunent a conplete history
of Patient N A 's conplaints;
(b) Failed to properly diagnose Patient
N. A 's condition;
(c) Failed to conduct a physica
exam nation before increasing Patient N.A's
narcotic prescriptions;
(d) Failed to refer Patient N A to any
speci alists for evaluation; and/or
(e) Failed to order any diagnostic tests
or studies for Patient N A
34. There is no clear and convincing evidence to establish
the facts upon which the violation charged in Count One of the
Adm ni strative Conplaint is predicated. There is no clear and
convi nci ng evidence that the Respondent failed to docunent a
conplete history of Patient N. A 's conplaints. Rather, the
greater weight of the evidence is to the effect that the patient
hi story docunented by the Respondent was "sufficient and
appropriate."” There is no clear and convincing evidence that
t he Respondent failed to properly diagnose Patient N. A's
condition. Rather, the greater weight of the evidence is to the
effect that the Respondent's diagnosis was a "sufficient
di agnosis."” There is no clear and convincing evidence that the

Respondent failed to conduct a physical exam nation before

increasing Patient N. A is narcotic prescriptions.®> There is no

15



cl ear and convincing evidence that the Respondent failed to
refer the Patient NN A to any specialists. Quite to the
contrary, the Respondent discussed with the patient her visits
to her psychiatrist and al so urged the patient on nunerous
occasions to be seen by an orthopedi c surgeon. There is no
cl ear and convincing evidence that it would have been useful for
the Patient N. A to be evaluated by any other specialists.
Finally, there is no clear and convincing evidence that the
Respondent failed to order any diagnostic tests or studies for
Patient NN A To the contrary, early in his treatnent of the
Patient N. A the Respondent concluded that an MRl exam nation
m ght be useful and, when the patient's HMO woul d not agree to
pay for an MR, the Respondent spent tinme and effort to find
anot her way for the patient to receive an MRl exani nati on.

35. As noted in the foregoing paragraph, there is a |lack
of clear and convincing evidence to establish the factual
predi cates upon which the violation alleged in Count One is
based. Accordingly, Count One of the Admi nistrative Conplaint
shoul d be di sm ssed.

36. Count Two of the Adm nistrative Conplaint alleges that
t he Respondent viol ated Section 458.331(1)(n), Florida Statutes,

in that:

16



Respondent failed to adequately

docunent one or nore of the foll ow ng:

(a) A conmplete history of Patient NNA's
conpl ai nt's;

(b) An appropriate diagnosis of Patient
N. A 's condition;

(c) Any physical exam nations before
i ncreasing Patient N.A 's narcotic
prescriptions;

(d) Referrals to any specialists for
further evaluation of Patient N A's
condi tion; and/or

(e) The results of any diagnostic tests
or studi es.

37. There is conpetent substantial evidence to establish a
smal I nunber of the facts upon which the violation charged in
Count Two of the Administrative Conplaint is predicated.
However, there is no clear and convincing evidence to establish
the majority of the facts upon which the violation charged in
Count Two of the Administrative Conplaint is predicated.

38. There is no clear and convincing evidence that the
Respondent failed to adequately docunent a conplete history of
Patient N. A 's conplaints. To the contrary, the greater weight
of the evidence is to the effect that the history docunented by

5 There is no clear and

t he Respondent was "appropriate.”
convi nci ng evidence that the Respondent failed to adequately
docunent an appropriate diagnosis of Patient N. A 's condition.
To the contrary, the greater weight of the evidence is to the

effect that the Respondent's di agnoses are standard di agnoses

that are widely recogni zed and accepted.’ There is no clear and

17



convi nci ng evidence that the Respondent failed to adequately
docunent referrals to any specialists for further evaluation of
Patient N. A 's condition. To the contrary, the greater weight
of the evidence is to the effect that the Respondent nade
appropriate efforts to have the patient seen by other physicians
and that those efforts were sufficiently documented.® There is
no cl ear and convincing evidence that the Respondent failed to
adequat el y docunent the results of any diagnostic tests or
studies. In this regard, the evidence fails to identify any
specific tests or studies that were not adequately docunented.

39. There is clear and convincing evidence that on several
occasi ons the Respondent failed to adequately docunent physi cal
exam nations before increasing Patient NN A 's narcotic
prescriptions.® These several failures to adequately document
physi cal exam nations constitute violations of Section
458.331(1)(m, Florida Statutes.

40. Count Three of the Adm nistrative Conplaint alleges
that the Respondent violated Section 458.331(1)(q), Florida
Statutes, by reason of the follow ng acts and failures to act
al l eged i n paragraph 52 of the Adm nistrative Conplaint:

52. Respondent prescribed, dispensed,
adm ni stered, m xed, or otherw se prepared a
| egend drug, including any controlled
substance, other than in the course of the
physi ci an's professional practice, in that

Respondent continued to increase Patient
N. A.'s various narcotic prescriptions

18



wi t hout conducting physi cal exam nations or
eval uati ng her nedical history.

41. The scope of the physician m sconduct enconpassed by
t he | anguage of Section 458.331(1)(q), Florida Statutes, was

di scussed at length in the recomrended order in Departnent of

Health, Board of Medicine v. Leland M Heller, MD., DOAH Case

No. 00-4747PL, 2001 W. 666972. There the judge stated:

41. There is one |legal issue that
merits further discussion. Based on the
sanme al | eged over -prescribing of drugs to
J.B., the Departnent accused Dr. Heller of
prof essi onal negligence in violation of
Section 458.331(1)(t), Florida Statutes, and
al so of prescribing | egend drugs "other than
in the course of [his] professional
practice,” in violation of Section
458.331(1)(gq). Gven the identity of the
conduct underlying both charges, it is
important to point out that Section
458.331(1)(qgq) does not target "nere"
negl i gence but rather proscribes a different
form of m sconduct.

42. The wrongdoi ng that Section
458.331(1)(g) seeks to prevent, it bears
repeating, is "prescribing . . . a |egend
drug . . . other than in the course of the
physi ci an's professional practice."
(Enmphasi s added). The underlined | anguage
is the gravanen of the offense. To
establish guilt, the Departnment must prove
that the accused doctor was not practicing
medi ci ne when he prescribed the drugs in
question but instead was engaged in an
illicit (and probably oftentines crimnal)
activity, e.g. selling narcotics to a
"patient” who was not really sick but wanted
the drugs for recreational purposes. No
ot her subpart of Section 458.331(1), it may
be seen, generally proscribes this type of
physi ci an m sbehavi or.

19



43. To help the Departnent prove this
of fense, the |egislature has provided a
presunption, which arises when the
Departnment denonstrates that the accused
doctor prescribed drugs "inappropriately or
i n excessive or inappropriate quantities[.]"
Section 458.331(1)(q), Florida Statutes. 1In
that event, it nmay be "legally presuned’
that the doctor was not acting in the course
of his or her professional practice,
"W thout regard to his or her intent."” 1d.

44. Fromthe plain |anguage of Section
458.331(1)(q), considered as a whole, it is
clear that the ternms "inappropriate" and
"excessive," taken in context, do not refer
to sinple breaches of ordinary and
reasonabl e care. Such negligence is the
provi nce of Section 458.331(1)(t).

45. Supporting this interpretation is
t he conmon sense observation that there is
no | ogi cal connection between an ill-advised
prescription resulting fromnegligence and
t he conclusion that the negligent physician
was operating outside the course of his
medi cal practice. It is an undeni abl e and
commonl y- known fact of the human condition
that all doctors make a m stake now and
agai n, and sone doctors' m stakes
unfortunately cause harm for which the | aw
provi des redress. But reasonabl e people do
not ordinarily conclude that a negligent
doctor must have nmade his m stake other than
in the course of his nedical practice. To
the contrary, the natural and nornal
assunpti on when cont enpl ati ng nedi cal
mal practice is that the wong occurred while
t he doctor was practicing nedicine.
(Conversely, it is counterintuitive to
concei ve of a doctor's dispensing drugs
out side the course of his nedical practice
as a formof professional negligence; this
is a wongful act, to be sure, deserving of
censure and sanction w thout question, but
not one commonly thought of as mal practice.)

20



46. Further, if the terns
"inappropriate"” and "excessive" were
construed to enbrace all prescription
practices that fall short of that which
reasonabl e care requires under the
circunstances, then the presunption of guilt
effectively woul d re-defi ne and becone the
of fense, and Sections 458.331(1)(q) and
458.331(1)(t) would be practically
i ndi stingui shable. Because the |egislature
presumably did not intend that Section
458. 331(1)(q) be subsunmed by Section
458. 331(1) (t)—whi ch woul d nake the forner
redundant —+t follows that the presunption
of guilt should not arise from proof of nere
negl i gence.

47. The Departnent has proposed a
novel solution to the redundancy problem
It contends that whether a prescription is
i nappropriate or excessive shoul d be
det erm ned based on a universal standard of
care—the sane for all doctors, regardl ess
of specialty. This would, of course,
di stingui sh Section 458.331(1)(qg) from
Section 458.331(1)(t), but in a potentially
anomal ous way. A doctor could be deened to
have exerci sed reasonable care in conpliance
with Section 458.331(1)(t) but be found in
viol ation of the "universal" standard under
Section 458.331(1)(q) and puni shed for
prescribing outside the course of his
nmedi cal practice! That cannot have been the
| egislature's intent.

48. To have relevant nmeaning in
reference to the offense of prescribing
drugs outside the scope of a nedical
practice, then, the words "inappropriate”
and "excessive" shoul d be understood to
connote prescription practices that are an
abuse of professional discretion, that is,
so far beyond the pale that no reasonable
physi cian could justify them Put another
way, if reasonabl e physicians can di sagree
about whether the prescription in question
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was i nappropriate or excessive, then the
presunption is not warranted, and the
Departnment nust prove a charge under Section
458.331(1)(q) with other evidence that the
doctor was acting outside the course of his
pr of essi onal practice.

49. Here, the Departnent failed to
prove, clearly and convincingly, either a
"uni versal" standard of care respecting the
prescriptions at issue (assunm ng for
argunent's sake that such is rel evant, as
the Departnment urges) or that Dr. Heller's
treat ment deci sions were an untenabl e abuse
of professional judgnent. Further, at any
rate, as set forth above, the trier has
determ ned based on the totality of the
evidence that Dr. Heller in fact treated
J.B. in the course of his professional
practice.

42. The observations quoted i medi ately above are equally
applicable here. And for those sane reasons, the charge that
t he Respondent in this case has violated Section 458.331(1)(q),
Florida Statutes, should be di sm ssed.

43. Wth regard to the appropriate penalty to be inposed
in this case, in its proposed recommended order the Petitioner
suggests, in the context of an assunption that it would prevai
on all three counts in the Adm nistrative Conplaint, that the

appropriate penalty woul d be: a penalty that includes
paynment of an Admi nistrative Fine in the anount of $5,000.00 to
be paid within 180 days, conpletion of the USF prescri bing
abusabl e drugs course within 180 days, conpletion of the FVA

records keeping course within 180 days, two (2) years probation
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during which tine a quarterly review of 25% of Respondent's
files shall be conducted by a nonitor for the first year and a
quarterly review of 10% of his cases for the foll ow ng year, and
paynent of costs." The penalty suggested by the Petitioner is
certainly within the range of penalties authorized by statute
and woul d appear to be a reasonable penalty if the Petitioner
had proved all of the facts that formthe basis for all of the
violations alleged in the Adm nistrative Conplaint. But the
Petitioner did not prove all of those facts and did not
establish all of the violations charged in the Adm nistrative
Complaint. In this regard it is especially significant to note
that with regard to Count Three of the Admi nistrative Conplaint,
the Petitioner was proceeding on a flawed interpretation of
Section 458.331(1)(q), Florida Statutes. Thus, even if all of
the facts alleged in support of the violation charged in Count
Three were to be proved or admitted, such facts would not
constitute a violation of Section 458.331(1)(q), Florida
Statutes. Wth regard to the other two counts of the

Adm ni strative Conplaint, although there is clear and convinci ng
evi dence to prove sone conduct by the Respondent that
constitutes violations of subsection (m of Section 458.331(1),
Florida Statutes, the vast nmpjority of the other conduct all eged
to be the factual predicate for the charges in Counts One and

Two was not proved by clear and convincing evidence. Were the
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conduct proved at the final hearing is substantially | ess than
the conduct alleged in the Adm nistrative Conplaint, it appears
that the penalty should be substantially |ess than that proposed
by the Petitioner in its proposed recomended order.

RECOMVENDATI ON

On the basis of the foregoing Findings of Fact and
Concl usions of Law, it is RECOVWENDED that a final order be
issued in this case to the follow ng effect:

(a) Dismssing Count One of the Adm nistrative Conpl ai nt
for insufficient evidence to establish a violation of Section
458.331(1)(t), Florida Statutes;

(b) Concluding that the Respondent is guilty of having
vi ol ated Section 458.331(1)(n), Florida Statutes, in sone of the
ways charged in Count Two of the Adm nistrative Conpl aint;

(c) Dismssing Count Three of the Adm nistrative Conpl aint
for insufficient evidence to establish a violation of Section
458.331(1)(q), Florida Statutes; and,

(d) Inposing a penalty on the Respondent consisting of the
following: (1) a requirenent that the Respondent pay, within
180 days of the issuance of the final order in this case, an
adm ni strative fine in the amount of $1,000.00, and (2) a
requi renent that the Respondent conplete, within 180 days of the

i ssuance of the final order in this case, the FMA records-
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keepi ng course, or some simlar course regardi ng the proper
preparation of nedical records.
DONE AND ENTERED this 21st day of February, 2003, in

Tal | ahassee, Leon County, Florida.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of February, 2003.

ENDNOTES

1/ By neans of a letter dated August 12, 2002, which was

recei ved on August 13, 2002, counsel for the Respondent, while
noting that "the record in this case is technically closed,"
nevert hel ess seeks to supplenent the record in this case with a
copy of a docunent purportedly prepared by the Petitioner's
expert witness (Dr. Chaitoff) which is asserted to conflict with
Dr. Chaitoff's testinony at the final hearing. The letter
requests that the judge in this case take "judicial notice" of

t he docunent enclosed with the letter. The docunent submtted
with the letter of August 12, 2002, is sinply too little, too

| ate. The docunent has not been considered during the
preparation of this Recommended Order. At this point it is

per haps appropriate to also nention that not a great deal of

wei ght has been given to nuch of Dr. Chaitoff's expert opinion
testinmony. This is due in substantial part to the fact that

ot her expert w tness testinony was nore persuasive. It is also
due in substantial part to the fact that Dr. Chaitoff greatly
underm ned the persuasiveness and reliability of his opinion
testinmony with the follow ng question and answer early in his
Cross-exam nati on
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Q Do you agree that reasonable
experts could disagree with all your
opi nions that you gave here?

A.  Yes.

2/ The Patient N. A sought the services of the Respondent
because Dr. Lentz discontinued the care and treatnent of
pati ents who required pain nmanagenent.

3/ The Respondent's diagnosis was al so very simlar to the
initial diagnosis by Dr. Lentz when he exani ned the patient sone
five nonths earlier

4/ The allegations in the Adm nistrative Conpl ai nt address
matters that allegedly took place during the period that began
on Cct ober 20, 1998, when the patient first presented to the
Respondent, and ended with the patient's visit to the Respondent
on April 20, 2000. The Patient N. A has continued to see the
Respondent since April 20, 2000, and still receives care and
treatnment fromthe Respondent. The Patient N. A appears to be
very satisfied with the care and treatnent she has received from
t he Respondent. She did not initiate the conplaint that led to
the Adm nistrative Conplaint in this case.

5/ While there is clear and convincing evidence of shortcom ngs
in the Respondent's docunentation of a nunber of physi cal

exam nations of the patient that should have been made, there is
no cl ear and convi nci ng evidence that such physical exam nations
were not perforned; only that, if perfornmed, they were

i nadequat el y docunented in the patient's nedical records.

6/ See Dr. Chaitoff's testinony at lines 8 and 9 of page 70 of
the hearing transcript.

7/ See Dr. Brookoff's testinony at lines 10 through 21 of page
19 of the transcript of the May 21, 2002, deposition.

8/ See Dr. Brokoff's testinony on page 37 and on the top half
of page 38 of the transcript of the May 21, 2002, deposition.

9/ These several occasions of failure to adequately docunent

physi cal exam nations include the occasions specifically
mentioned i n paragraphs 12 through 18 of the findings of fact.
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COPI ES FURNI SHED

KimM Kluck, Esquire

Agency for Health Care Adm nistration
O fice of General Counsel

Post O fice Box 14229

Tal | ahassee, Florida 32308

C. WIliamBerger, Esquire
1499 West Pal netto Park Road, Suite 412
Boca Raton, Florida 33486

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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